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Ordinary Wage & Added Allowance for Weekly Holiday Work 

(Sundays) 

 

Labor Attorney  Jung, Bongsoo 

I. Introduction 

Recent judicial rulings concerning rules for calculation and scope of ordinary wages have differed 

from Ministry of Employment & Labor guidelines, something which has caused much confusion for 

corporate management. Two major issues are the applicable scope of ordinary wages and whether 

weekly holiday work can be calculated as extended working hours.   

“Ordinary wages” means wages which are determined to be paid periodically or in a lump sum to an 

employee for his/her prescribed work or whole work. This ordinary wage is used as the standard wage 

to calculate added allowance for overtime, night and holiday work, annual paid leave allowance, 

dismissal pay, and for paid leaves that employers have to provide under the Labor Standards Act. If 

this ordinary wage has not been calculated properly, it is not as simple as re-calculating and paying 

the correct amount from now on, but the employer shall recalculate all kinds of allowances such as 

overtime, night and holiday work, and other allowances that were paid over the past three years. 

Furthermore, the employer shall recalculate the severance pay for resigned/dismissed employees and 

pay the difference.  

Work on the weekly holiday (Sunday) has not been considered as overtime hours (exceeding 40 

hours per week) so far, but only as holiday work. A recent judicial ruling shows that as work on weekly 

holidays is work done in excess of 40 hours per week and is also holiday work, both allowances shall 

be paid. So far, companies have not followed Ministry of Employment & Labor guidelines that apply 

weekly holiday work to overtime, but have simply recognized it as holiday work. Due to this recent 

judicial ruling, it is expected that the maximum working hours per week will be limited to 52, and 

employees may file a collective lawsuit to receive unpaid overtime allowance for weekly holiday work 

that has not been given so far. Due to the fact that it has become a major source of disputes between 

employer and employees these days, in this article I would like to look into the applicable scope of the 

ordinary wage and the application of overtime allowance for work on weekly holidays. 

  

II. Labor Disputes over Ordinary Wage  

   The major issues in calculating ordinary wages are related to determining payment period and 

items to be included in ordinary wages. Government guidelines stipulate that only one month periods 

shall be considered, whereas courts estimate it shall be decided whether the employer pays the wage 

to all employees regularly and uniformly. As for items to be included in ordinary wages, government 

guidelines judge whether those items are paid as remuneration for labor, whereas the courts look at 

whether the employer pays those items to all employees regularly and periodically.  
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1. Current Government Guidelines 

(1) Bonuses 

Current guidelines do not consider bonuses as ordinary wages, stipulating, “Bonuses are excluded 

from the realm of ordinary wages even if they are paid regularly.” 1 Current regulations for “rules for 

calculating ordinary wages” explain the bonus as follows22:  

Name of payment made to employees 
Ord. 

Wage 

Avg. 

Wage 

Other 

Paymt 

⑥Bonuses  

A. In cases where payment conditions, amounts, and payment rates are 

regulated in the Rules of Employment, or where employees are paid habitually 

and naturally expect to get paid: regular bonuses, exercise subsidies, etc. 

B. In cases where payment is not made habitually, but paid temporarily or 

definitely in accordance with company profits according to the employer's 

discretion and favor 

  

○ 

 

 

 

 

○ 

 

 

(2) Current guidelines stipulate that “Payments made for an employee's living costs or welfare, 

regardless of working hours” shall not be deemed as ordinary wages, but average wages.   

 

Name of payment made to employees 
Ord. 

Wage 

Avg. 

Wage 

Other 

Paymt 

①  Commuting allowance, vehicle maintenance subsidies  

A. If rendered periodically and uniformly to all employees  

B. If rendered variably according to the number of days in attendance or to a 

few employees 

②  Company housing allowances, winter fuel allowances, kimchi allowances  

A. If rendered periodically and uniformly to all employees  

B. If rendered temporarily or to a few employees  

③  Family allowances, education allowances  

A. If rendered uniformly to all employees regardless of marital status  

B. If rendered only according to the number of family members or to a few 

employees (paid as child education allowances, employee training 

allowances, etc.) 

  

○ 

 

 

○ 

 

 

○ 

 

 

○ 

 

 

○ 

 

 

○ 

 

 

○ 

 

 

                                            
1
 Mar 29, 2002 wage 68207-207 

2
 Regulation of the MoEL-447766,,  JJaann  2222,,  22000022 
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④  Meals or meal allowances  

A. If rendered uniformly to all employees by means of a labor contract, Rules 

of Employment, or etc.  

B. Actual meals paid in accordance with the number of days in attendance  

 

○ 

 

2. Judicial Rulings 

Legal criteria for determining ordinary wages are as follows:  

(1) Ordinary wages means wages that an employer pays to an employee as remuneration for 

his/her prescribed work or whole work, and those which are paid regularly and uniformly are 

considered ordinary wages in principle. In consideration of the purpose for legislating the Labor 

Standards Act and the function and necessity of ordinary wages, what should be included as ordinary 

wages shall be fixed wages paid regularly and uniformly, meaning non-fixed wages are not ordinary 

wages, as they are not paid regularly and uniformly and may or may not be paid, or the amount paid 

is according to actual work performance. Here, being paid ‘uniformly’ not only means payment is 

made to all employees, but also to all employees qualified according to certain conditions or criteria. 

Here, ‘certain criteria’ means ‘fixed conditions’ in considering the concept of ordinary wage that is 

designed to calculate ‘fixed and generally accepted regular wage.’ 3; 

(2) Even though a particular allowance or bonus, etc., may be paid for a period exceeding one 

month, if these are paid regularly and uniformly, these components can be included in ordinary wages.  

4 

(3) Mutual agreements between employer and employees that exclude a particular allowance 

considered ordinary wages according to the Labor Standards Act are null and void because such an 

agreement sets conditions lower than that of the Labor Standards Act.  5   

 

(1) Bonuses and related cases 

1) “As the regular bonus is paid regularly and uniformly (100% paid every even month) as fixed wages 

for labor service, it shall be considered ordinary wages stipulated in the Labor Standards Act.”  6  

2) The bonus in this case is only applicable to employees working for six months or more with a 

certain amount paid quarterly, and calculated according to the number of years of service. This bonus 

is paid every quarter, distinguishing it from annual salary divided into monthly payments, but this 

difference in payment time does not preclude it from being considered as ordinary wage. As the 

                                            
3
 Supreme Court ruling on Jan 29, 2010:2009da74144 

4
 Supreme Court ruling on Feb 1996: 94da19501; SC ruling on Jun 13, 2003: 2002da74282 

5
 Supreme Court ruling on Nov 29, 2007: 2006da 81523 

6
 Inchon district court ruling on Feb 23, 2012: 2011gahap6096; Seoul Appellate Court 

ruling on Oct1,2010: 2010na34618 
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bonus in this case has been previously fixed, it shall be considered ordinary wage as it is a fixed wage 

paid regularly and uniformly.7  

 

(2) Payments for an employee's living expenses or welfare, made regardless of working hours  

1) “Exercise and winter-preparation allowances that the Medical Insurance Union has promised to pay 

to all employees once every year is money to be paid for their prescribed work or whole work and 

shall be considered ordinary wages as fixed wages paid regularly and uniformly.”  8   

 

2) “Individual pension insurance premiums, summer vacation allowances, holiday travel allowances, 

gift allowances, etc. are closely related to employee provision of work. The individual pension 

premium has been paid every month by mutual agreement for the pension insurance, while summer 

vacation, holiday travel, and gift allowances have been paid around summer vacation and before the 

Lunar New Year and Chusok holidays every year according to the collective agreement. These 

allowances have been certain amounts paid regularly and uniformly to all employees who satisfy the 

payment conditions. Accordingly, as these allowances can be fixed wages paid regularly and 

uniformly as a reward for labor service, they shall be considered ordinary wages as stipulated in the 

Labor Standards Act.” 9  

 

3) “The company has paid all cleaning workers a fixed meal allowance, household subsidy, 

transportation subsidy, morning meal costs, sanitation allowance, and snack allowances as fixed 

amounts every month, all of which shall be considered ordinary wages to be paid regularly and 

uniformly as reward for labor service.” 10   

 

4) “Filial duty allowance, special year-end grants, and transportation subsidies are wages paid 

regularly, uniformly, and at a fixed rate as reward for labor service, and shall be considered ordinary 

wages.” 11 

 

5) “If a welfare allowance has been paid uniformly, regularly, and at a fixed rate to all employees of 

the same business according to the collective wage agreement, this is not money paid temporarily 

and according to favor for welfare, but wages paid as reward for labor service according to 

employment relations. In addition, this is not wages paid individually or at a variable rate, but fixed 

wages for ordinary working days and working hours, so shall be considered ordinary wage.”  12    

                                            
7
 Supreme Court ruling on Mar 29, 2012: 2010da91046 

8
 Supreme Court ruling on Feb 9, 1996: 94da19501 

9
 Inchon district court ruling on Feb 23, 2012: 2011gahap6096 

10
 Ulsan district court ruling on Feb 3, 2006: 2005gadan8384 

11
 Supreme Court ruling on Jun 28, 2007: 2006dal1388 

12
 Busan Appellate Court ruling on Sep 25, 1996: 96gu2583 
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6) “If filial duty vacation allowances, winter preparation allowances and transportation allowances are 

paid to all employees regularly and uniformly, they shall be considered ordinary wages.”  13   

 

7) “Even though some employees with lower work attendance rates have been paid transportation 

and meal allowances differently than other workers, these allowances have been paid to all 

employees and shall be considered ordinary wages.” 14 

 

8) “Service allowances that have been paid every month without considering actual work performance, 

and household subsidies and traditional holiday allowances shall be considered ordinary wages.” 15  

 

9) “Even though a company enters into an agreement with employees that it will not calculate into 

ordinary wage the meal allowances that have been paid at a fixed rate to all employees, this shall be 

considered an illegal employment contract.” 16  

 

10) “Service allowances have accumulated according to the length of service for all cleaning workers 

employed for at least one year; meal, transportation, sanitation, and hazard allowances have been 

paid at a fixed rate every month to all cleaning workers. Quarterly, attendance, exercise, and 

traditional holiday allowances have been paid to all cleaning workers regularly and at a fixed rate if 

they meet certain criteria. As these allowances are fixed wages paid regularly and uniformly as reward 

for labor service, they shall be considered ordinary wages.” 17  

 

III. Added Allowance for Work on Weekly Holidays 

   Article 56 of the Labor Standards Act stipulates, “Employers shall pay an additional fifty percent or 

more of the ordinary wages for extended work, night work (work provided from 10 p.m. to 6 a.m.) and 

holiday work.” That is, the employer shall add an allowance equal to 50% of ordinary wages for work 

exceeding 8 hours per day, and/or exceeding 40 hours per week, night work and holiday work. If the 

overtime exceeding 8 working hours is also between the hours of 10 p.m. and 6 a.m., an additional 

50% of the ordinary wage shall be paid beyond the 50% already being paid for extended work. 

However, if work on the weekly holiday (Sunday) means the work week is beyond 40 hours per week, 

only the 50% additional pay required for weekly holiday allowance must be given.18 

However, a recent judicial ruling considered all working hours exceeding 40 hours as overtime. In 

cases where overtime overlaps with weekly holiday work, an additional 50% of the ordinary wage 

                                            
13

 Seoul district court ruling on Dec 20, 2002: 2001gadan299945 
14

 Seoul district court ruling on May 18, 2006: 2005gahap57290 
15

 Suwon district court ruling on Dec 24, 2009: 2008gadan120633 
16

 Supreme Court ruling on Feb 22, 1994: 93da9620 
17

 Supreme Court ruling on Sep 8, 2011: 2011da22061 
18

 Gungi 68207-2855 on Sep 19, 2000; Gungi 68207-3125 on Oct 28, 2002 



 6 

shall be paid for each type of work: 50% for overtime and 50% for the weekly holiday work. The 

related judicial ruling on weekly holiday work is as follows:    

“In cases where an employee’s weekly holiday work means that his work week has exceeded 40 

hours, shall he be paid an allowance equal to 50% of ordinary wages for both weekly holiday work 

and overtime? Article 50 (paragraph 1) of the Labor Standards Act stipulates, ‘weekly working hours 

cannot exceed 40 hours, excluding recess hours.’ Paragraph 2 of the same Article also stipulates, 

‘daily working hours cannot exceed 8 hours per day.’ Article 56 regulates, ‘Employers shall pay an 

additional 50% or more of the ordinary wages for extended work, night work (work provided from 10 

p.m. to 6 a.m.) and holiday work.’ The Labor Standards Act and the Collective Agreement related to 

this case only stipulated that working hours per week shall not exceed 40 hours, which cannot be 

interpreted to mean that weekly holiday work shall not be considered part of the weekly working hours. 

Accordingly, in cases where working hours per week meet or exceed 40 hours on weekdays (without 

including the weekly holiday), work on weekly holidays shall be considered holiday work and at the 

same time extended work, and shall require that both holiday work and overtime allowances be paid.” 

19  

 

IV. Conclusion   

Recent judicial rulings have had a significant effect on employment relations. First, Korea’s salary 

structure has consisted of many complicated allowances, and so far, many companies have lowered 

ordinary wages and paid a minimum amount in wages for overtime, night, and holiday work, and thus 

maintained labor costs at an acceptable level. Recent judicial rulings have determined that fixed 

bonuses and various welfare allowances are considered ordinary wages. Accordingly, development of 

simpler wage structures is required, dividing fixed wages and performance based wages.  

Calculation of ordinary wages as set out in government guidelines may be responsible for serious 

labor-management problems as recalculation of previously-paid allowances for overtime, night, and 

holiday work, and other allowances has been necessary. This may also necessitate recalculation of 

severance pay for those already resigned.   

In addition to this, weekly holiday work shall be compensated not only by a holiday work allowance 

but also an overtime allowance. This means that weekly working hours shall be limited to 40, with 12 

additional working hours in weekly maximum overtime. Accordingly, the weekly working hour limits 

have not been easy for the automobile industry as they have only two shifts (day and night). In order 

to maintain current production volumes and stay within legal working hour limits, such companies may 

need to introduce a three-shift system, worked by three (or even four) groups. This would of course 

necessitate the hiring of more employees.  

 

                                            
19

 Daegu district court ruling on Jan 20, 2012: 2011gahap3576 
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The Inclusive Wage System and Its Limits 

 

Labor Attorney  Jung, Bongsoo 

I. Introduction 

The inclusive wage system where an employer pays a fixed monthly salary is convenient for 

management, but can only be applied in some situations, as it can easily violate the Labor Standards 

Act. The inclusive wage system is a salary payment system where the employer determines the total 

wages, which include statutory allowances such as overtime, night, and holiday work allowances in 

consideration of job characteristics and convenience in calculating wages, and then pays a fixed wage 

every month. This system is often designed for use at workplaces where it is hard to measure working 

hours due to the job characteristics or for the convenience of calculating working hours even though 

those working hours are measurable. However, this inclusive wage system is also commonly used to 

avoid paying various allowances required under the Labor Standards Act.  

Originally, statutory allowances under the Labor Standards Act were meant to be paid for actual 

work provided. If an employer pays wages that include statutory allowances in advance, this could 

violate the Labor Standards Act, but is allowed, albeit with strict limitations as determined in judicial 

rulings and administrative guidelines.  

There are two generally-accepted types of inclusive wage systems. The first is for special work 

where it is difficult to measure working hours. The second is for convenience of calculation. In the 

following paragraphs, I would like to look into the two types of inclusive wage systems, and then 

review their respective restrictions.  

 

II. The Inclusive Wage System and Related Judicial Principles20 

 

Article 17 of the Labor Standards Act stipulates, “An employer shall clearly state wages, contractual 

working hours, and other working conditions. For matters as to constituent items of wages and the 

calculation and payment methods of wages shall be specified in writing.” Article 56 of the LSA 

regulates, “An employer shall pay an additional fifty percent or more of the ordinary wages for 

extended work, night work, or holiday work.” Based upon these regulations and the rules stipulated 

concerning ordinary wages, in making an employment contract, the employer shall first determine 

basic pay, and then from this basic pay, shall calculate the statutory allowances such as overtime, 

night work, and holiday work allowances according to actual working hours.    

In principle, the payment of wages is according to the number of working hours. There are 

exceptional cases where working hours cannot be measured when considering actual hours worked, 

employment types and job characteristics like surveillance and intermittent work. In this case, the 

                                            
20

 Supreme Court ruling on August 19, 2005, 2003Da66523  
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employer can make a wage payment contract that follows an inclusive wage system where the 

employer and employee can determine a monthly or daily wage that reflects all allowances, including 

statutory, without deciding the basic pay in advance, or the employer can make an employment 

contract with fixed amounts inclusive of all statutory allowances, based only upon the previously 

determined basic pay, without considering the actual number of hours worked. This inclusive wage 

system is permissible when there is no disadvantage to the related workers or as a justifiable method 

in view of special situations related to those jobs.  

However, if working hours of a specific job are measurable, the principle is to pay wages according 

to working hours as reflected in the Labor Standards Act, unless a special situation exists where the 

LSA requirements do not apply. Therefore, for an employer to create a wage payment contract that 

uses an inclusive wage system (paying a fixed amount for statutory allowances) regardless of the 

number of working hours, is to violate the Labor Standards Act in principle and is not allowable by law.   

 

III. Inclusive Wage System for Jobs with Certain Characteristics  

 

1. Application 

   Judicial rulings allow inclusive wage systems due to the special nature of work for cargo truck 

drivers whose working hours are difficult to measure, guards engaged in surveillance and intermittent 

work, workers contracted on a daily basis, part-timers with remarkably shorter contractual working 

hours, shift workers on 24-hour shifts, and other similar jobs. As for other jobs where the working 

hours cannot be measured in reality, if the employer and the employees agree to fixed overtime and 

holiday work allowances for a certain number of working hours each month, and if the employees 

have received those fixed allowances without complaint for a certain period of time, this inclusive 

wage system is allowed unless there is disadvantage to the employees when considering all 

circumstances.21    

 

2. Related cases  

(1) In cases where an inclusive wage payment system has been agreed upon in the employment 

contract, the inclusive wage that the employee receives for overtime work allowance and other 

allowances equivalent to overtime, night, and holiday allowances (in accordance with the Labor 

Standards Act) is an acceptable inclusion of overtime allowance, night work allowance and holiday 

work allowance. In cases where the inclusive wage payment system has been agreed upon at a 

workplace, the employer does not pay the difference in allowances for overtime.22  

                                            
21

 Wage Team - 2534, Sep 1, 2006 
22

 Supreme Court ruling on June 14, 2002, 2002Da16958 
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(2) The labor service that the employees provided to Construction Company “S” was to guard and 

patrol workplaces for 24 hours straight every second day: surveillance work with lower mental and 

physical stress. This work naturally included overtime, night, and holiday work exceeding standard 

working hours under the Labor Standards Act. The employment contract made between the 

employees and the Company was not one with an ordinary type of wage payment (basic pay plus 

various allowances), but an inclusive wage system that paid a fixed amount monthly that included 

various allowances, as it is difficult to measure the employees’ working hours in terms of overtime, 

night, and holiday work due to the specific job characteristics. When they were initially hired, the 

employees agreed on such an inclusive wage system in consideration of the specific type of work, 

and had never complained about the validity of this system until their employment at Apartment G was 

terminated. Considering the aforementioned items, the inclusive wage system in this case shall not be 

determined null and void. 23  

 

(3) The “basic labor fees” included in “service expenses” that KBS paid to its workers, in accordance 

with its broadcasting production expense regulations, is remuneration for work from 9am to 9pm. On 

the other hand, KBS has paid a fixed daily wage, in accordance with its payment criteria for temporary 

workers, regardless of the quantity or quality of their working hours in cases where workers have 

worked from 9am to 9pm. KBS workers, including the workers in this case, agreed to this fixed 

payment and have received it without complaint. Furthermore, as this fixed daily wage could not have 

been regarded as disadvantageous in view of the Rules of Employment applying to them, the 

inclusive wage system (which includes overtime) for work from 9am to 9pm between KBS and its 

workers is acceptable. Therefore, the related workers are not eligible for overtime allowances for work 

between 6pm and 9pm. 24   

 

IV. Inclusive Wage Systems for Convenience of Calculation  

 

1. Application   

 When a job’s working hours are measurable, but overtime and night hours are not included in the 

working details, the job description or job characteristics shall not contain an inclusive wage system. 

However, payment of an additional fixed allowance for overtime in accordance with the Rules of 

Employment or labor contract is acceptable if it makes calculation simpler and encourages people to 

work those hours. A typical example is a fixed overtime allowance. In this case, if an employee works 

more overtime than previously determined for the fixed overtime allowance, the employer shall pay an 

extra statutory allowance. However, if the employee has worked less overtime than previously 

                                            
23

 Seoul Appellate Court ruling on July 23, 2004, 2004Na2740 
24

 Supreme Court ruling on April 28, 2006, 2004Da66995 
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determined for the fixed overtime allowance, the employer shall still pay the fixed overtime allowance. 

For an example, if the inclusive wage incorporates overtime allowance for 10 hours per week, the 

employment contract shall specify basic pay and the fixed overtime allowance in the salary details. 

The payroll data should have a separate item for fixed overtime allowance in the constituent items of 

wages.  

 

2. Cases violating the inclusive wage system  

(1) An employment contract designed around an inclusive wage system was agreed upon, and 

incorporated a lower monthly leave allowance than the allowance stipulated in the Labor Standards 

Act, and an annual leave allowance had not been agreed upon by the employer and employees. As 

these working conditions could be estimated as disadvantageous, an employment contract with such 

an inclusive wage system is null and void in terms of the sections on monthly and annual leave 

allowances.25  

(2) When it has been agreed that the employment contract would include compensation in the 

monthly wage for unused annual and monthly leave, this is only valid in cases where the employer 

allows the employees receiving those allowances to take annual or monthly leave. In cases where the 

use of annual or monthly leave is not allowed, such a contract is not valid because the right to use 

annual or monthly leave is restricted. 26   

(3) In cases where an inclusive wage contract includes a fixed overtime allowance due to the 

unreasonable difficulty in calculating working hours, the employer shall pay the fixed overtime 

allowance even though the employee has not worked overtime.  27  

(4) Even though an inclusive wage system was agreed upon, such agreement is not valid in cases 

where the fixed overtime allowance is significantly lower than the amount calculated in accordance 

with the Labor Standards Act. In reviewing employment type and job characteristics, this wage 

structure was designed as an inclusive wage system that paid a certain fixed amount for overtime 

allowance, even though measuring the number of hours worked is not difficult in this case. After a 

“service allowance” ceased to be paid (since May 1, 2004), the fixed overtime allowance became 

noticeably lower than the overtime allowance calculated in accordance with the Labor Standards Act. 

Accordingly, the agreement to pay a lower amount under the inclusive wage system is null and void, 

and the company shall pay back a suitable amount that was not paid.  28 

 

 

 

                                            
25

 Suwon Court ruling on Jan 11, 2008, 2007Na17199 
26

 Labor Standards - 7485, Oct 19, 2004 
27

 Kwangju Court ruling on Jun 30, 2010, 2009Na4816  
28

 Supreme Court ruling on May 13, 2010, 2008Da6052   
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V. Conclusion   

   The inclusive wage system is applicable to such employees as cargo truck drivers, guards, shift 

workers, daily workers, etc., where it is difficult to measure working hours due to the job 

characteristics. Applying this inclusive wage system to these types of jobs can provide reasonable 

and suitable wages, motivate employees, and make calculation of wages simpler. In cases where 

working hours are measurable, some companies have introduced inclusive wage systems that include 

all statutory allowances, as well as annual and monthly leave allowances and severance pay. This 

creates a high risk of violating the Labor Standards Act and can lead to labor disputes with the related 

employees. Therefore, employers need to well understand the inclusive wage system and its 

purposes, and need to refrain from abusing it, ensuring their employees receive appropriate wages 

that include statutory allowances, so as to avoid discouraging them.  

 

 

 

 

 

Lockout  

 

Labor Attorney  Jung, Bongsoo 

 

An employer may declare lock-out to counteract an industrial act taken by the labor union. Lock-out 

refers to "an employer's act of refusing to accept work provided by his/her employees" as a 

counteraction to the industrial action taken by the employees. It is a type of industrial action that an 

employer is allowed to take in order to guarantee an equal playing field in labor relations. A lock-out 

may not be done in a preemptive or offensive way. The lock-out shall be carried out only after the 

union has taken industrial action. This means that a lock-out declared before any industrial action by 

the union is unlawful. If a lock-out is not withdrawn even after the union genuinely has declared a halt 

to the industrial action, the lock-out shall be considered an offensive one and so shall be deemed 

unjustifiable. Here, I would like to look into the conditions and methods required to justify a lockout, 

and the effects of such an action. 

 

1. Concept  

   Lockout is a situation in which the employer refuses to receive employees' service as a means to 

defy their industrial actions and prevent their entry.. The lockout sustains the power balance between 

labor and management by allowing the employer to counteract against employees' industrial actions.  
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2. Requirement  

(1) Opposing lockout  

Lockout refers to the employer's refusal to receive collective labor service . The employer usually 

implements an opposing or defensive lockout after inception of an industrial action. Therefore, the 

employer may only report a lockout after the labor union takes a legitimate industrial action following a 

cooling period (mediation period).29  

(2) Defensive lockout  

A passive and defensive lockout is highly suggested if a counteraction deems unavoidable since an 

aggressive and offensive lockout is unjustifiable. In principle, the law prohibits a preemptive lockout or 

any measure taken that exceeds a considerable degree in scope and method of the industrial 

action.30  

 

3. Method  

(1) Practical measures  

A lockout is not legitimate if it is only notified to the labor union, A practical measure must be taken 

before refusing employee's work.  

 

(2) Applicable to any industrial action  

A lockout can be applied to any industrial action. It may be implemented upon slowdown strikes or 

work-to-rule while employees are working.  

 

 

(3) Partial lockout and general lockout  

Industrial actions are actions or counteractions, such as strikes, slowdown strikes, lockouts, and other 

measures taken by labor relations  to achieve their goals. As the labor union is allowed to initiate a 

general or partial strike, the employer may also choose to execute a general or partial lockout as a 

countermeasure.31 

 

4. Effect  

 

(1) Exempt from obligation of receiving labor service and rendering wage  

                                            
29

 Administrative guideline: Jun. 24,'98, Nosa 32281-1703 

30
 Daejeon regional court ruling on Feb. 9, '95, 93 Kahap 566  

 

31
 Administrative guideline: Aug. 31, '98, Hyupruok 68140-327  
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An employer has the rights to refuse to receive employees' labor service during a lockout. In addition, 

the employer is not obliged to render wage to employees who do not provide labor service due to a 

lockout, since wages mean remuneration for work. This exemption extends not only to union 

members subject to lockout, but also to all other non-union employees. However, if an employee who 

is not subject to the lockout provides regular work for the company, contractual wage shal l be paid for 

the service provided.32  

 

 

 (2) Holiday and leave  

As an employer can legitimately refuse to receive labor service of the employees subject to the 

lockout, the statutory holiday and leave according to the Labor Standards Act does not occur.33  

 

 

 (3) Off-limit to employees  

 

  1) Scope of off-limits  

A lockout is a refusal to accept labor service in which the employer can prevent employees from 

entering the workplace through the means of closing the company entrance gates or withdrawing 

employees from production facilities and precluding their labor service.      

Accordingly, employees' noncompliance to leave the workplace during a legitimate lockout may be 

subjected to criminal charges as noncompliance of a deportation order. Provided that, a lockout shall 

be limited to production facilities or office facilities as it merely purports to prohibit employees from 

production and service. Nevertheless, the employer may allow union members entry to certain 

facilities necessary for union activities or welfare under rational scope, such as union offices, 

dormitory, canteen, and other facilities not related to production or work.34 

 

2) Occupancy and lockout of workplace  

Despite the employees' legitimate occupancy of the workplace before the lockout, the employer is 

given full ownership of the workplace and may request leave of the working facilities during a lockout. 

Sustained occupancy at this time is illegal and will be subjected to law for noncompliance of a 

deportation order.35 

 

(4) Available partial production  

                                            
32

 Administrative guideline: Nov. 21, '94, Nosa 68107-338 
33

 Administrative guideline: Nov. 21, '94, Nosa 68107-338 
34

 Administrative guideline: Oct. 30, '98, Hyupeop 68140-409 
35

 Supreme court ruling on Aug. 13, '91, 91do 1324)  
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An employer does not have to stop production completely even during a lockout and may continue to 

receive service from employees not participating in strikes.36 

   

(5) Effect of illegal lockout  

 

(1) Employees' entry to workplace  

 

If the employer's lockout is not legitimate, it is not a crime for the employee to enter the workplace 

where he has usually been permitted to enter, unless there is a special reason.37 

2) Wage payment during a lockout  

In case where a lockout serves as a measure against the union's industrial actions (strikes or 

slowdown strikes), the employer is exempt from the obligation to pay wages. However, in case of a 

preemptive and offensive lockout, the wages must be rendered (shutdown allowance).38 

    

5. Report  

 

An employer shall notify intent of a lockout, in advance, to the Administrative Office and the Labor 

Relations Commission. In case of a lockout taken without prior notice, the employer may be subjected 

to pay a fine up to 5 million won (Article 96 of the Union Act). Here, the notice of intent of a lockout is 

not a substantial requirement, but a procedural requirement demanded out of administrative necessity. 

Therefore, a non-reporting of the lockout does not necessarily affect the legitimacy of a lockout.  

 

6. Cancellation  

 

The union's industrial action is the preliminary requirement of a lockout as it also is the conditional 

requirement to sustain a lockout. In case the union decides to return to work, there remains no reason 

for continuing the lockout. However, where the union's decision to return to work does not seem 

genuine and there exists a likeliness of ensuing industrial actions, the employer may justifiably 

prolong the lockout.39  

                                            
36

 Administrative guideline: Sep. 9, '97, Hypruop 68140-366  
 
 
 
9
 Supreme court ruling on Sep. 24, '02, 2002do 2243  

10
 Administrative guideline: Oct. 30, '69 KiJun 1455.9-11349 

 
 

39
 Administrative guideline: Oct. 30, '98, Hyupreop 68140-409  
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Prohibition of Age Discrimination40  

 

Labor Attorney  Jung, Bongsoo 

I. Purpose 

Previously, the ‘Promotion of Employment of Older Workers Act’ contained articles prohibiting 

discrimination against older workers at time of recruitment, employment and when considering 

dismissals, but there were no penal provisions. Revision of this Act has introduced general guidelines 

regarding age discrimination, such as a general prohibition of age discrimination, exceptions, 

correction orders, fines for negligence, etc. The name of the Act was also changed to ‘Prohibition of 

Age Discrimination in Employment, and Promotion of Employment of Older Workers Act.”  

   Employers shall not discriminate against an employee based on age, without a justifiable reason, 

for each of the following: 1) recruitment and employment; 2) provision of wages and valuables aside 

from wages, and benefits packages; 3) education and training; 4) disposition, change of position and 

promotion; and 5) retirement and dismissal. If application of a standard aside from age, without 

justifiable reason, leads to a result particularly unfavorable to a certain age group, this shall be 

considered age discrimination. This Act shall apply to any workplace where an employer intends to 

hire, or has hired, one employee or more, and so this Act covers all legally employable age levels.  

 

II. Major Points  

1. Concept of age discrimination  

  Age discrimination means that a certain person (or a group to which an employee belongs) under 

similar circumstances creates disadvantages for a person (or a group) of a different age.  

2. Justifiable reason 

The Act is violated when said person or group is discriminated against without justifiable reason. 

The concept of ‘reasonable’ as general criteria of judgment to permit or prohibit discrimination shall 

be interpreted strictly. Namely, the difference (discrimination) of treatment due to age 1) shall be 

implemented to accomplish a justifiable purpose (justification of purpose). Being important under 

the corresponding circumstances can be interpreted as a ‘justifiable’ purpose. The treatment of 

discrimination 2) shall be unavoidable (necessity of method). If it is possible to accomplish its 

purpose by using a reasonable method aside from age (if there is a reasonable alternative), using 

“necessity of method” as a defense is hard to justify. And 3) the principle of comparison between 

purpose and method shall be applied. In this case, it shall be appropriate to choose a certain age 

group to be disadvantaged if it is chosen according to the principle of comparison between purpose 

and method.              

                                            
40

 Administrative Guidelines, March 2009 
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3. Direct discrimination  

  Actions where employers discriminate based on age without justifiable reason belong to direct 

discrimination. Discriminating ‘based on age’ means that the reason for the discrimination is the 

‘biological’ age of a certain person (or a certain group), and disadvantageous treatment applies to 

an employee (or group of employees) according to whether or not he/she/they have reached a 

particular age, whether an employee belongs to a group of a particular age or not, and relative 

difference in age.    

4. Indirect discrimination  

 Indirect discrimination is when a standard is used, aside from age (namely, neutral standard), to 

disadvantage a certain group or employee. Even though it seems non-discriminative externally, in 

practical terms, it leads to a result particularly unfavorable to a certain age group (namely, a 

disadvantage of some sort). So, indirect discrimination occurs when application of a neutral 

standard is not justifiable. Indirect discrimination also occurs when “a certain age group is treated  

unfavorably compared to another age group, and this judgment of ‘disadvantage in result’ shall 

require a comparison between definable age groups.   

5. Examples of age discrimination at each level of employment 

(1) Recruitment and employment   

   A typical type of age discrimination occurring in recruitment and employment is to limit applicants’ 

ages (particularly maximum age) or to prefer a particular age group.  

- Age limit in open applications for recruitment of 9th grade civil servants  

- Age limit in applications for recruitment of female crew of domestic airline companies (Age limit 

of 25 or younger)  

- Age limit in applications for recruitment of university employees (Age limit of 40 or younger) 

- Age limit in open applications for recruitment of teachers (Age limit of 40 or younger) 

(2) Wages, valuables aside from wages, and benefits packages 

Actions where employers discriminate between ages for determining wages, other valuables and 

benefits packages for people in similar positions, belong to direct discrimination. However, in cases 

where difference in number of service years reflects different job skills, degrees of responsibility, or 

difference in performance, and in cases where it is necessary to promote longer service, wage 

discrimination determined by the number of service years is not regarded as age discrimination and 

is accepted as reasonable discrimination.  

(3) Education and training  

Employees shall be given equal opportunity for education and training, without discrimination based 

on age, as they are important methods to develop job skills and are closely related to human resource 
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management and compensation. In selecting eligible employees for various education and training 

opportunities, like overseas training, if the employer excludes a certain age group based on age 

without objective and reasonable criteria, this action would fall under age discrimination.  

(4) Disposition, changes of position and promotion 

  The employer usually chooses eligible employees for disposition, changes of position, and 

promotion by considering various factors, such as job skills, organizational efficiency, teamwork, 

sense of responsibility, etc. Therefore, the employer’s discretion to evaluate and select eligible 

employees shall be respected, but if the employer, in evaluating and selecting these employees, 

disadvantages a certain employee or group based on age, this age discrimination is prohibited as an 

abuse of the employer’s discretion. In cases where the employer does not provide opportunity or 

applies disadvantageous conditions to a certain age group, without justifiable reason, in management 

of personnel disposition, promotion, etc., and in cases where a certain age group was collectively 

disposed to or transferred to disadvantageous jobs, or in cases where younger employees were 

treated preferentially, when compared to more eligible older employees, such acts are considered age 

discrimination. If there is a remarkable statistic difference between different age groups, discrimination 

can be suspected.   

(5) Retirement and dismissal   

When an employer establishes criteria to dismiss a certain group of employees due to their 

advanced age, without considering other factors like job skills, performance, etc. in the process of 

employment adjustment, this action falls under age discrimination because the employer dismissed 

employees due to age. Where there is a close relation between service period and wages in the 

seniority-based salary system, dismissing employees simply because they have been employed a 

long time, and therefore receive high wages, will be considered indirect age discrimination.  

6. Exceptions to prohibition of age discrimination   

(1) In cases where a certain age group is inevitably required in consideration of the characteristics 

of related duties 

  ※ Example: set age limit for an applicant who shall carry out a young man’s role in a drama or 

movie 

(2) In cases where there is a difference in the continuous service period, a reasonable difference in 

wages, or money and valuables, and benefits packages aside from wages is appropriate.  

(3) In cases where the retirement age is set in the labor contract, work rules, or collective 

agreements, etc.  

(4) In cases where support measures are implemented to maintain and promote the employment of 

a certain age group as defined by law. 
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III. Implementation   

 

1. Prohibition of age discrimination in recruitment and employment, and introduction of penal 

provisions 

 - Employers who discriminate during recruitment and employment because of age, without a 

justifiable reason, shall be fined an amount not exceeding 5 million won.  

  - Enforcement date: March 22, 2009  

2. Effective date of this revised Act, and details of punishment   

  - Age discrimination in wages; valuables aside from wages and benefits packages; education and 

training, disposition, change of position and promotion, and retirement and dismissal shall be 

effective for its panel application from January 1, 2009.  

  - This revised law does not cover any discriminative treatment occurring before the effective period 

of this revised law.  

- Any person who fails to carry out a correction order of the labor office shall be imposed a 

negligence fine not exceeding 30 million won.  

 

IV. Remedy process  

1. Procedure for correction of discrimination  

Filing a petition (victim of age discrimination → file to the NHRC) 

 - Must be filed within one year from the occurrence date of age discrimination (Article 32 of the 

National Human Rights Commission (NHRC) Act. 

 - File petition to the NHRC (Article 30 of the NHRC) 

▼  

Implementation of petition and recommendation (the NHRC  the Ministry of Labor and the 

labor office in charge) 

- When the NHRC recommends a remedy process for an age discrimination case, it shall 

notify the Ministry of Labor and the labor office in charge.  

 - When receiving a petition from the victim of age discrimination, the labor office shall return the 

received application to the NHRC and notify the applicant of this. However, for age 

discrimination in recruitment and employment, if the victim has stated clearly that he only 

wants punishment to take place, and is not interested in remedy, the labor office in charge 

shall implement the petition.    

▼ 

Investigation (by the labor office in charge) 

- Whether the effective period to apply for a correction order (6 months from 

recommendation date) has passed or not  
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- Whether recommendations were carried out or not 

- Whether there are justifiable reasons for the discrimination 

- Whether there are many victims, repeated dismissals, or intention not to implement 

recommendations, etc.  

▼  

Correction orders by the labor office in charge 

- When issuing a correction order, the labor office shall notify the offender, in writing, of the 

following: 1. Reason for the correction order; 2. Details of the correction order; 3. Period 

during which the correction must be carried out; and 4. Procedures to follow if there are 

any complaints about the correction order.  

   ※ Contents of a correction order: 

 1. Order to discontinue the age discriminatory action(s);  

2. Order to restore the injured party to his/her original state;  

3. Order to take measures to prevent recurrence of the age-discriminatory actions  

   ※ Procedures to follow if there are any complaints about the correction order: When 

receiving a correction order or a written decision of rejection for an appeal application, the 

applicant can file a case to administrative judgment or a court within 90 days. 

 -  When issuing a correction order upon request by a victim, the correction order shall be 

issued within three months from the receipt date of the request.  

▼ 

Implementation of correction order (by the labor office in charge) 

- When the labor office issues a correction order because of a recommendation for remedy, 

etc. from the NHRC, the correction period shall be 60 days, and if not implemented, the 

employer shall be fined for negligence.  

1. Fine for negligence: 5 million won for negligence for any person failing to fulfill, without 

justifiable cause, a request by the labor office for a progress report. 

2. Fine for negligence: 30 million won, for any person failing to carry out a correction order 

without justifiable cause.  

 

2. Prohibition of disadvantageous treatment and its related penal provision 

  1) An employer shall not give disadvantageous treatment to an employee, such as dismissal, 

transfer, disciplinary action, etc., on the grounds that the employee has filed a petition, 

submitted materials, given answers and testimony, filed a lawsuit, made a report, etc.  

 2) In violation of this article, the employer shall be punished by imprisonment for not more than two 

years or by a fine not exceeding ten million won.  
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Scope of Duties for Certified Public Labor Attorneys  

 

Labor Attorney  Jung, Bongsoo 

 

I. Introduction  

The certified public labor attorney (hereinafter referred to as “labor attorney”) system was started 

with the introduction of the Certified Public Labor Attorney Act in December 1984, and today 

approximately 3000 labor attorneys (including new labor attorneys expected in 2012) are active in 

business. This labor attorney system was introduced to promote the development of a healthy 

economy through the support of labor management in the workplace and the restoration of infringed 

rights of workers through the efforts of qualified professionals in the personnel and labor fields. It also 

allows companies to reduce costs and promote reasonable human resource management by hiring 

labor attorneys, who are certified professionals in human resources and labor management. In this 

presentation, I would like to expand on the legalized scope of job duties with which the labor attorney 

must deal, and then explain the practical work scope performed, based upon my ten years of 

experience as a labor attorney.  

 

II. Legislated Scope of Duties  

1. Duties of a Labor Attorney according to 31 labor laws. 

(1) Acting as a representative or an agent for notification, application, report, statement, request 

(including filing a complaint, a request for examination and a request for trial) and remedy of 

rights etc., made to the authorities under labor-related Acts and subordinate statutes; 

(2) Preparing and confirming all the documents under labor-related Acts and subordinate 

statutes; 

(3) Consultation and guidance regarding labor-related Acts and subordinate statutes and labor 

management laws; 

(4) Labor management diagnosis for businesses or workplaces to which the Labor Standards Act 

is applicable; and 

(5) Private mediation or arbitration prescribed in Article 52 of the Labor Union and Labor 

Relations Adjustment Act. 
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 Labor laws falling within the scope of duties of a labor attorney are as follows:  

1. Labor Standards Act;  

2. Act on Equal Employment and Support for Work-Family Reconciliation;   

3. Minimum Wage Act;   

4. Occupational Safety and Health Act;  

5. Act on the Prevention of Pneumoconiosis and Protection, etc., of Workers with Pneumoconiosis;     

6. Industrial Accident Compensation Insurance Act;   

7. Labor Union and Labor Relations Adjustment Act;  

8. Act on the Promotion of Worker Participation and Cooperation;    

9. Labor Relations Commission Act;    

10. Employment Security Act;  

11. Act on Employment Promotion and Vocational Rehabilitation for Disabled Persons;   

12. Workers Vocational Skills Development Act;  

13. Craftsmanship Promotion Act;  

14. Framework Act on Labor Welfare;   

15. Framework Act on Employment Policy;      

16. Employment Insurance Act;  

17. Act on Prohibition of Age Discrimination in Employment and Aged Employment Promotion; 

18 Seaman Act;  

19. Act on the Employment Improvement, etc., of Construction Workers;  

20. Act on the Protection, etc., of Dispatched Workers;  

21. Wage Claim Guarantee Act;       

22. Act on the Establishment, Operation, etc., of Labor Unions for Teachers;  

23. Act on the Collection, etc. of Premiums for Employment Insurance and Industrial Accident 

Compensation Insurance;  

24. Act on the Establishment, Operation, etc., of Public Officials’ Labor Unions;   

25. Employee Retirement Benefit Security Act;    

26. Act on Foreign Workers’ Employment, etc.;  

27. Seaman and Fishery Accident Compensation Insurance Act;  

28. Act on the Protection, etc. of Fixed-term and part-time Employees;  

29. Social Enterprise Promotion Act;    

30. National Human Rights Commission Act (only applicable to labor cases among investigations according 

to Article 30);  

31. Public Officials Act [only applicable to Chapter 4 (Benefits) and Chapter 7 (Application for Re-

examination];  

32. Subsidiary Enforcement Decrees and Regulations of Number 1 to Number 31 of the above laws. 
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2. Concrete summary of the labor attorney’s legal scope of duties41 

 

(1) Labor Office-related tasks:  

 1) Composing, revising and reporting the Rules of Employment and formation of a Labor-

Management Council; 2) Acting as a representative or an agent for filing petitions, complaints, or 

claims regarding unpaid wages or severance pay; and 3) Processing requests involved in insolvency 

payments (obtaining proof of a company’s bankruptcy, submitting applications, etc.) according to the 

Wage Claim Guarantee Act.  

(2) Employee Welfare Corporation-related tasks: 

 1) Acting as a representative or an agent in application for medical care benefits, suspension 

benefits, disability benefits, survivors’ benefits or funeral expenses; 2) Acting as an agent in the 

appeal of rejected applications for each of the above benefits; and 3) Managing the implementation of 

Employment Insurance and Industrial Accident Compensation Insurance affairs, and adjusting 

premium calculations (Estimated and final insurance premiums). 

(3) Industrial safety and accident compensation-related tasks: 

 1) Acting as an agent for the re-examination of industrial accidents; and 2) Providing advice 

regarding industrial accidents and occupational safety and health issues. 

(4) In Labor Relations Commission-related cases: 

 1) Acting as an agent for the application of remedies for dismissal, discipline, transfer, demotion, etc. 

of individual employees and 2) Acting as an agent for remedy applications regarding unfair labor 

practices on behalf of a labor union. 

(5) Individual employment-related tasks: 

1) Consultation on justification of dismissal; 2) Consultation on wages; 3) Consultation on working 

hours, holidays, recesses, etc.; 4) Consultation on employment contracts, Rules of Employment, etc.  

(6) Collective industrial relations-related tasks: 

 1) Consultation on labor disputes and labor relations; 2) Consultation regarding collective bargaining 

and collective agreements; 3) Consultation on unfair labor practices; and 4) Private mediation and 

arbitration for the adjustment of labor disputes. 

(7) Act on the Promotion of Worker Participation and Cooperation; Act on the Protection, etc., of 

Dispatched Workers; Employment Insurance Act; and Act on Equal Employment and Support for 

Work-Family Reconciliation: 

 1) Consultation on operation of labor-management councils; 2) Consultation on working conditions, 

treatment, and operation of dispatched workers; 3) Consultation on labor disputes related to gender 

equality; and 4) Consultation on unemployment allowance, vocational skill development, and 

employment security. 

 

                                            
41

 “Research on the improvement of the certified public labor attorney system” (Aug 2004, Korea Labor 
Standards Association)  
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(8) The Administrative Appeals Commission: 

  A labor attorney acts as an agent for administrative appeals against administrative measures issued 

by the Labor Office and other related agencies. 

(9) The Industrial Accident Compensation Insurance Appeals Committee: 

  A labor attorney acts as an agent for the Industrial Accident Compensation Insurance Appeals 

Committee upon rejection by the Employee Welfare Corporation of an examination application. 

 

3. Public Defense Labor Attorney  

 The Labor attorney’s public defender system was introduced to protect the rights and interests of 

vulnerable social groups. The public defender works as an agent for low-wage earners and provides a 

labor-management diagnosis for vulnerable small businesses or workplaces receiving a minimum 

subsidy from the Ministry of Employment and Labor.     

(1) Low-income workers (with a monthly average wage of 1.7 million won or less) who have received 

unfair disciplinary actions can use a public defense labor attorney and seek remedy at the Labor 

Relations Commission.   

(2) In cases where workers did not receive wages due to the bankruptcy of a small company with less 

than 10 workers, they may be able to receive an insolvency payment through the support of the 

public defending labor attorney. 

(3) A public defense labor attorney acts as an advisor to legitimate labor management by providing 

labor management diagnoses for small companies.   

 

III. Primary Duties in Business  

   

1. Regular advisory services to corporate clients for labor and personnel affairs   

  A labor attorney advises corporate clients on issues regarding human resource management and 

labor laws applicable to a company. The labor attorney drafts and advises on employment contracts, 

Rules of Employment, and other regulations applicable to a company, prevents potential labor 

disputes (from employment to retirement) and recommends solutions for HR and Labor managers.  

 

2. Legal representation on labor cases   

(1) Representative or agent for related tasks at the Labor Office: 

   1) A labor attorney reports on Rules of Employment, labor-management council formation, 

retirement pension regulations, etc., requests exceptions for intermittent and surveillance workers, 

and handles various types of reporting and acquisition of approvals in accordance with labor law.  

   2) A labor attorney files petitions or complaints with the Labor Office to help resolve issues of 

unpaid wages. “Unpaid wages” refers to unpaid work-based payments normally payable like monthly 
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wages, severance pay, suspension allowance, legal statutory allowance, unpaid annual allowance, 

etc.  

   3) In cases where sexual harassment at work has occurred, the labor attorney implements 

reasonable methods on behalf of the employer which provide preventive measures against any future 

occurrence.  

(2) Labor Relations Commission-related labor cases: 

A labor attorney acts as an agent for either employees or employers regarding unfair dismissal, for 

labor unions regarding unfair labor practices, and irregular employees for correction of discrimination. 

The labor attorney represents such clients during labor cases and appeals at the Regional Labor 

Relations Commission and the National Labor Relations Commission.  

(3) Employee Welfare Corporation-related cases: 

   A labor attorney acts as an agent for application regarding occupational injury or disease and 

appeals rejected cases to the headquarters of the Employee Welfare Corporation. As for rejection of 

examination applications, the labor attorney can submit an application for re-examination of a rejected 

case to the Industrial Accident Compensation Insurance Committee.  

(4) Administrative Appeals Commission-related cases:  

A labor attorney can appeal the dispositions of the Labor Offices, the Employee Welfare 

Corporation and other labor agencies to the Administrative Appeals Commission. Such cases are 

designed to allow for an appeal against various dispositions or rejection by the Ministry of 

Employment and Labor, additional collection of insurance premiums by the Employee Welfare 

Corporation, etc.    

3. Outsourcing of payroll services and management of the four social security insurances 

  A labor attorney may operate the outsourcing business for payroll and management of the four 

social security insurances, which are non-core duties of the personnel team. The labor attorney’s 

Insurance Business Association is authorized to manage duties related to the four social security 

insurances such as employee disclosure, acquirement or change in status, and he/she may confirm, 

report and manage the estimated insurance premiums and final insurance premiums. 

4. Representing or advising in collective bargaining 

  A labor attorney designs drafts for the wage agreement and the collective agreement, represents 

one of the two parties, and provides mediation or arbitration as needed.   

5. Professional consulting related to human resource or labor management 

  A labor attorney provides draft documents for a company regarding personnel systems, incentive 

bonuses, retirement pension etc., suitable to the company’s characteristics and business, and 

provides the necessary consultation regarding employment adjustment projects.    

6. Implementing education and training for management of personnel and labor 
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IV. Scope of Duties Necessary for Expansion   

 

1. Business scope allowed in accordance with labor laws 

Labor Attorneys should use the experience of Japanese Social Security Insurance Labor Attorneys 

as a benchmark, and then enlarge their scope of duties to include the outsourcing of such services as 

payroll and social security insurances, head-hunting and worker dispatch, as well as other legally-

required tasks related to occupational safety and health management, and similar related duties.   

 

2. Legal agent at the courts (Administrative Court and Civil Court) 

(1) In cases where an administrative court suit has been filed for unfair dismissal, if a labor attorney 

has acted as the legal agent at the first filing and an appeal, that labor attorney cannot continue to 

represent the client in civil court. Consequently, clients must renew the case with a different lawyer 

who may not be specialized in labor disputes, which may incur higher costs for the client, and 

increase the possibility of an unfavorable result. Accordingly, legislation to solve this issue is required.  

  (2) In cases where the employer has been found guilty of the criminal charge and has still not paid 

the wages even after confirmation of his/her obligation by the Labor Office, the only solution is to 

implement a civil suit to obtain the unpaid wages. In this case, there are restrictions, as the original 

labor attorney cannot represent the client in civil court. Therefore, for the purpose of handling unpaid 

wage cases with consistency, the right of a client to have labor attorney representation for small 

amounts of unpaid wages at the civil suit level should be guaranteed.  

 

V. Conclusion   

 

Since the Certified Public Labor Attorney Act was introduced in 1984, labor attorneys have 

contributed to labor-management peace and a reliable improvement of labor-management relations, 

for which they have received a high degree of social recognition. Nevertheless, labor attorneys have 

not cultivated the new business fields allowed by the labor laws, but instead have only been active as 

legal professionals. Labor attorneys need to expand their legally-permitted scope of duties in areas 

such as paid job placement services and worker dispatch, payroll outsourcing, training and diagnosis 

services on behalf of corporate clients for occupational safety and health management, training and 

education, and HR consulting.  
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Major Changes to Labor Laws(2012) 

Labor Attorney  Kim, Suehee 

Laws English 

Labor Standard 

Act 

<amended> 

Article17 (Statement of Working Conditions) 
 

 (1) An employer shall clearly state the matters described in any of the following 

subparagraphs. The same shall apply in the case of altering the following matters after a 

labor contract is made.  

1. Wages; 

2. Contractual working hours; 

3. Holidays under Article 55; 

4. Annual paid leave under Article 60;  

5. Other working conditions prescribed by the Presidential Decree. 
 

 (2) An employer shall issue a worker with a written statement specifying the components of, 

and methods of calculation and payment of, the wages referred to in paragraph (1) and 

matter described in the subparagraph 2 through 4: Provided that if the matters above are 

altered due to the reasons prescribed by the Presidential Decree, such as changes in 

collective agreements or employment rules, etc., the statement shall be issued to the worker 

at his/her request. 

Labor Standard 

Act 

<established> 

Article 43-2 (Disclosure of a List of Unpaid Employers)  
 

 (1) In cases where the employer (representative director for the corporation, hereinafter 

referred to as "unpaid employers") who did not pay wages, incentives, allowances, and other 

money and valuable goods (hereinafter referred to as "wages") pursuant to Article 36, 43, and 

56, has delayed the payment of wages two times and found guilty within three years from its 

disclosure date and its total amount of unpaid wages is 30 million won for the period within 

one year from its disclosure date, the Minister of Employment and Labor may disclose the list 

of employers. Provided, this shall not apply to cases where it is useless to disclose the list of 

unpaid employers due to unpaid employers' death, bankruptcy or other reasons prescribed in 

the Presidential Decree. 

(2) When the Minister of Employment and Labor intends to open the list in accordance with 

paragraph (1), he/she shall provide an opportunity to explain their opinions for the three 

months or longer. 

(3) The Ministry of Employment and Labor shall establish the Unpaid Wage Claim Information 

Review Committee (hereinafter referred to as "the Committee") to review whether or not to 
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disclose the identity of the unpaid employer pursuant to paragraph (1). In this case, detailed 

procedures for the composition, operation, etc. of the Committee shall be determined by the 

Ordinance of the Ministry of Employment and Labor.  

(4) Necessary items for disclosure of the unpaid employers concerning substantial contents, 

period and method pursuant to paragraph (1) shall be determined by the Presidential Decree. 

Labor Standard 

Act 

<established> 

Article 43-3 (Provision of Data regarding Delayed Payment of Wages)  
 

 (1) When the Comprehensive Credit Information Intensive Organization pursuant to Article 

25 (2)-1 of the "Act regarding the Use and Protection of the Credit Information" requests the 

date regarding the identity and unpaid wages (hereinafter referred to as "the data related to 

unpaid wages") of the employer who has delayed the payment of wages two times and found 

guilty within the past three years from its disclosure date, and its total amount of unpaid 

wages is 20 million won or more for the period within one year from its disclosure date, the 

Minister of Employment and Labor may submit the data. Provided, this shall not apply to 

cases where it is useless to disclose the list of unpaid employers due to unpaid employers' 

death, bankruptcy or other reasons prescribed in the Presidential Decree. 

(2) Those who receive the date related to unpaid wages pursuant to paragraph (1) shall not 

use them for other purpose than works related to the unpaid employer's credit and eligibility 

of credit transaction, or reveal them.  

(3) Necessary items for procedure and method for the provision of data regarding delayed 

payment of wages pursuant to paragraph (1) shall be determined by the Presidential Decree. 

Labor Standard 

Act 

<amended> 

Article 44 (Payment of Wages in Subcontract Business) 
 

 (1) If a project is carried out based upon several tiers of contracts and a subcontractor has 

failed to pay wages to its workers because of a fault attributable to its direct upper-tier 

contractor, the direct upper-tier contractor shall be jointly responsible along with the 

subcontractor concerned. Provided, if the fault attributable to its direct upper-tier contractor 

has occurred due to its higher upper-tier contractor, the higher upper-tier contractor shall be 

jointly responsible along with the subcontractor concerned. 

(2) The scope of the fault attributable to referred to in paragraph (1) shall be determined by 

the Presidential Decree. 

Labor Standard 

Act 

<amended> 

Article 50 (Working Hours) 
 

 (1) Working hours per week shall not exceed forty hours excluding recess hours. 

(2) Working hours per day shall not exceed eight hours excluding recess hours. 

(3) In calculating working hours in accordance with the provisions of paragraphs (1) and (2), 

the workers' waiting hours under the employer's direction and supervision to work shall be 

regarded as working hours. 
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Labor Standard 

Act 

<amended> 

Article 60 (Annual Paid Leave) 
 

 (1) An employer shall grant 15 days' paid leave to a worker who has registered not less than 

80 percent of attendance during one year. 

(2) An employer shall grant one day's paid leave per month to a worker whose consecutive 

service period is shorter than one year or whose attendance is less than 80 percent, if the 

worker has offered work without an absence throughout a month. 

Labor Standard 

Act 

<amended> 

Article 61 (Promoting the Use of Annual Paid Leave) 
 

If a worker's leave has been forfeited for non-use pursuant to Article 60 (7) despite the fact 

that the employer has taken measures described in any of the following subparagraphs to 

promote the use of paid leave prescribed in Article 60 (1), (3) and (4), the employer shall has 

no obligation to compensate the worker for the unused leave, and shall not be deemed to 

have caused the non-use attributable to the employer's action under the proviso of Article 60 

(7): 

1. Within the first 10 days of the six months before unused leave is to be forfeited pursuant to 

Article 60 (7), an employer shall notify each worker of the number of his/her unused leave 

days and urge them in writing to decide when they would use the leave and to inform the 

employer of the decided leave period; and 

2. If a worker, despite the urging prescribed in subparagraph (1), has failed to decide when 

he/she would use whole or part of the unused leave and to inform the employer of the 

decided leave period within 10 days after they were urged, an employer shall decide when 

the worker uses the unused leave and notify the worker of the decided leave period in writing 

no later than 2 months before the unused leave is to be forfeited pursuant to Article 60 (7). 

Labor Standard 

Act 

<amended> 

Article 74 (Protection of Pregnant Women) 
 

 (1) An employer shall grant a pregnant female worker 90 days of maternity leave before and 

after childbirth. In such case, 45 days or more shall be allocated after the childbirth.  

(2) In cases where a pregnant female worker who has a miscarriage or other reasons 

prescribed in the Presidential Decree requests for leave pursuant to Paragraph (1), the 

employer shall allow her to take leave anytime before childbirth. In such case, the period of 

leave after childbirth shall be granted 45 days or more continuously.   

(3) At the request of a pregnant female worker who has a miscarriage or still birth, the 

employer shall grant her the leave of miscarriage & still birth as prescribed in the Presidential 

Decree, except where the miscarriage is caused by an artificially induced abortion operation 

(excluding cases prescribed in Article 14 (1) of the Mother and Child Health Act).  
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Minimum Wage 

Act 

<amended> 

Article 5 (Minimum Wage Rate) 
 

 (2) For workers who fall under any of the following subparagraphs, the minimum wage rate 

may be set in an amount different from the minimum wage rate prescribed in paragraph (1) 

under the conditions as prescribed by the Presidential Decree : 

1. A person who is in a apprentice period and for whom less than three months have passed 

since the beginning of his/her apprentice period. However, it is not applicable to a person who 

has a fixed-period contract for less than one year; and  

2. A person who is engaged in surveillance or intermittent work and for whom the employer 

has obtained approval from the Minister of Employment and Labor under subparagraph 3 of 

Article 63 of the Labor Standards Act. 

Minimum Wage 

Act 

<amended> 

Article 28 (Penal Provisions) 
 

 (2) Despite the correct order that the labor inspector gave to the contractor due to joint 

liability in violation of Article 6 (7), when the contractor did not implement it within the 

correction period, the contract shall be punished by imprisonment of up to two years or a fine 

not exceeding 10 million won 

Act on the 

Protection, 

Etc., of Fixed-

Term and Part-

Time 

Employees 

<amended> 

Article 9 (Request for Correction of Discriminatory Treatment) 
 

 (1) If a fixed-term or part-time employee has received discriminatory treatment, he/she may 

file a request for correction with the Labor Relations Commission under Article 1 of the Labor 

Relations Commission Act (hereinafter referred to as "Labor Relations Commission"): 

Provided that, this shall not apply if six months have passed since such discriminatory 

treatment occurred (since such treatment ended in cases of continuous discriminatory 

treatment). 

Act on the 

Protection, 

Etc., of Fixed-

Term and Part-

Time 

Employees 

<established> 

 

Article 15-2 (Correctional Supervision of the Minister of Employment and Labor)  
 

 (1) The Minister of Employment and Labor can demand the correction of discriminatory 

treatment in violation of Article 8.  

(2) In cases where the employer does not follow the demand for correction according to the 

paragraph (1), the Minister of Employment and Labor shall inform the Labor Relations 

Commission in a substantial description regarding the contents of discriminatory treatment. In 

this case, the The Minister of Employment and Labor shall notify in writing the fact to the 

relevant employer or the worker.   

(3) In cases where the Labor Relations Commission receives the notification from the 

Minister of Employment and Labor according to the paragraph (2), it shall investigate without 

delay whether there is discriminatory treatment. In this case, the Labor Relations Commission 

shall provide an opportunity for the relevant employer or the worker to state his/her opinions. 
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(4) Regarding the review and other procedures of the Labor Relations Commission according 

to the paragraph (3), it is in compliance with Article 9 (4) and Article 11 to Article 15. In this 

case, "the date  when correction application is filed" is regarded as "the date when the 

notification was received", "the decision of rejection" as "the decision where there is no 

discrimination", "the relevant parties" as the relevant employer and the worker", and "the 

worker applying for the correction" as "the relevant worker".  

(5) Matters concerning the investigation, etc. of the Labor Relations Commission shall be 

stipulated in the Nation Labor Relations Commission according to Article 3 and 4. 

Act on the 

Protection, 

Etc., of 

Dispatched 

Workers 

<amended> 

Article 6-2 (Obligation of Employment) 
 

 (1) If a using employer falls under any of the following sub-paragraphs, he/she shall directly 

employ the dispatched worker concerned: 

1. Where the using employer uses the dispatched worker for jobs not belonging to worker 

dispatch of Article 5 (1) (This is not applicable to the using employer who performs the 

dispatch worker business according to Article 5 (2).);  

2. Where the using employer uses the dispatched worker in violation of Article 5 (3); 

3. Where the using employer continues to use the dispatched worker in excess of two years 

in violation of Article 6 (2);  

4. Where the using employer continues to use the dispatched worker in violation of Article 6 

(4); and 

5. Where the using employer continues to receive services from the dispatched worker in 

violation of Article 7 (3). 

Act on the 

Protection, 

Etc., of 

Dispatched 

Workers 

<established> 

 

Article 21-2 (The Demand, etc., of the Minister of Employment and Labor for Correction 

of Discriminatory Treatment) 
 

 (1) The Minister of Employment and Labor can demand the correction of the sending 

employer and the using employer who conducted discriminatory treatment in violation of 

Article 21 (1).  

(2) In cases where the employer does not follow the demand for correction according to the 

paragraph (1), the Minister of Employment and Labor shall inform the Labor Relations 

Commission in a substantial description regarding the contents of discriminatory treatment. In 

this case, the The Minister of Employment and Labor shall notify in writing the fact to the 

relevant sending employer or the using employer and the worker.  

(3) In cases where the Labor Relations Commission receives the notification from the 

Minister of Employment and Labor according to the paragraph (2), it shall investigate without 

delay whether there is discriminatory treatment. In this case, the Labor Relations Commission 

shall provide an opportunity for the relevant sending employer or the using employer and the 
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worker to state his/her opinions. 

(4) Regarding the review and other procedures of the Labor Relations Commission according 

to the paragraph (3), it is in compliance with Article 15-2 (4) of the 'Act on the Protection, etc. 

of Fixed-term and Part-time Employees' and its related articles such as Article 9 (4), Articles 1 

to 15, and Article 15-2 (5). In this case, "the date  when correction application is filed" is 

regarded as "the date when the notification was received", "the decision of rejection" as "the 

decision where there is no discrimination", "the relevant parties" as the relevant sending 

employer or using employer and the worker", and "the worker applying for the correction" as 

"the relevant worker". 

Act on Equal 

Employment 

and Support 

for Work-

Family 

Reconciliation 

Article 18-2 (Paternity Leave) 
 

 (1) If a worker requests leave on grounds of his spouse's childbirth, the employer shall grant 

him three days or more leave within five days. In this case, the first three days shall be paid.  

(2) The leave referred to in paragraph (1) may not be requested after the lapse of thirty days 

from the date when the worker's spouse gave birth. 

Act on Equal 

Employment 

and Support 

for Work-

Family 

Reconciliation 

<amended> 

Article 19 (Childcare Leave)  
 

 (1) An employer shall grant childcare leave, if a worker asks for leave to take care of his/her 

child (including an adopted child) aged 6 and under who is not enrolled into elementary 

school (hereinafter referred to as “childcare leave”) : Provided that this shall not apply in such 

cases as prescribed by the Presidential Decree.  

(2) The period of childcare leave shall be one year or less. 

(3) An employer shall not dismiss or give any other unfavorable treatment to a worker on 

account of taking childcare leave, nor dismiss the worker concerned during the childcare 

leave period; Provided that this shall not apply if the employer is not able to continue his/her 

business. 

(4) After end of childcare leave, the employer shall restore the worker to the same work as 

before leave or any other work paying the same level of wages. The period of childcare leave 

under paragraph (2) shall be included in the worker's continuous service period. 

(5) The period of childcare leave for a fixed-term worker or dispatched worker shall not be 

included into the employment period according to Article 4 of the 'Act on the Protection, etc. 

of Fixed-term and Part-time Employees' and the dispatched period of Article 6 of the 'Act on 

the Protection, etc., of Dispatched Worker.' 

Act on Equal 

Employment 

and Support 

for Work-

Article 19-2 (Reduction of Working Hours for Childcare Period) 
 

 (1) If a worker eligible to ask for childcare leave pursuant to Article 19 (1) requests working 

hour reduction (hereinafter referred to as “working hour reduction for childcare period”) 
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Family 

Reconciliation 

<amended> 

instead of childcare leave, the employer shall grant it. However, in cases where it is not 

possible to hire his/her replacement personnel, where it cause a considerable difficulty for 

normal business operation, and where there are other cases stipulated in the enforcement 

decree. 

Act on Equal 

Employment 

and Support 

for Work-

Family 

Reconciliation 

<amended> 

Article 22-2 (Support for Workers' Family Care, etc.) 
 

(1) In cases where a worker needs to take care of his/her parents, spouse, children or 

parents-in-law (hereinafter referred to as "family") on account of illness, accident, old age, 

etc., if the worker applies for leave to look after family (hereinafter referred to as "workers' 

family care leave"), the employer shall grant it. However, in cases where it is not possible to 

hire his/her replacement personnel, where it cause a considerable difficulty for normal 

business operation, and where there are other cases stipulated in the enforcement decree. 

(2) If the employer does not grant workers' family care leave under exceptional conditions of 

paragraph (1), he/she shall notify the worker of the reason in writing and make efforts to take 

measures falling under any of the following subparagraphs:  

1. Adjustment of time to start and finish duties; 

2. Restriction on overtime work; 

3. Adjustment of working hours, such as reduction and flexible operation of working hours, 

etc.; 

4. Other support measures appropriate for workplace conditions 

(3) The period of workers' family care leave shall not exceed 90 days, and a worker can use it 

in different times. In cases where the worker uses it separately, the leave period at one t ime 

shall be 30 days or more.  

(4) An employer shall not dismiss or give any other disadvantageous treatment to the relevant 

worker on account of workers' family care leave.  

(5) The period of workers' family care leave shall be included into working period. However, it 

is excluded into the calculation period of average wages under Article 2(1)-6 of the Labor 

Standards Act.  

(6) An employer shall make efforts to provide necessary psychological counseling services to 

help his/her workers maintain a sound work and family life. 

(7) If an employer takes measures under paragraph (1), the Minister of Employment and 

Labor may provide necessary support in consideration of employment effects, etc.  

 (8) Necessary matters concerning application methods, procedures, etc. of workers' family 

care leave shall be prescribed by the Presidential Decree. 
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<Summary of statutory social security insurances (2012)> 

 
Employment insurance 

Industrial accident 

compensation 

insurance 

National pension 

Health insurance 

/Long-term Care 

insurance  

Employees 

covered 
Those below age 65  All employees 

Employees aged 

18 or older but 

younger than 60 

All employees 

Those 

excluded 
Employers, foreigners Employers  

Employees who 

have worked 

less than 1 

month 

Employees who 

have worked 

less than 1 

month 

Coverage for 

foreigners 
Employee's option Shall be covered 

In principle, they 

shall be covered, 

depending on 

their nationalty. 

Shall be covered 

Insura

nce 

contri

bution 

Empl

oyee 

Total wage X 0.55% 

(unemployment benefit) 
None 

Standard 

monthly income 

× 4.5%  

Health 

insurance=Stan

dard monthly 

income × 2.9% 

Long-term Care 

insurance=Healt

h insurance× 

6.55% 

Empl

oyer 

-  Unemployment 

benefit: total wage × 

0.55% 

-  Employment 

security/Vocational 

ability development 

program: total wage 

x 0.25~0.85% 

Total wage × 

0.006~0.177 

(varies depending on 

industrial sector) 

Standard 

monthly income 

× 4.5%  

Health 

insurance=Stan

dard monthly 

income × 2.9% 

Long-term Care 

insurance=Healt

h insurance× 

6.55% 

Benefits 

guaranteed 

Unemployment 

benefit/employment 

security program/ 

vocational skills 

development program 

Medical care, 

suspended work, 

disability, and survivor 

benefits, funeral 

expenses, 

injury/disease 

compensation 

annuity, nursing 

benefits, vocational 

rehabilitation benefits 

Old-age 

pension, 

disability 

pension, survivor 

pension  

Medical care, 

expenses, 

medical 

checkups, 

funeral 

expenses 

Governing 

body 

Ministry of Labor (Korea Labor Welfare 

Corporation, Job Center) 

Ministry of 

Health and 

Welfare 

(National 

Pension 

Corporation) 

Ministry of 

Health and 

Welfare(National 

Health 

Insurance 

Corporation) 
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Paid Time-Off System 
 

 

 

The Union Activity Review Commission (UARC) determined the maximum number of 

paid time-off hours at a conference attended by labor, management and public committee 

representatives on May 1, 2010, which was announced on May 14 by the Ministry of Labor 

and will be implemented from July 1, 2010.  

Wage subsidy for full-time union officers is prohibited, but if the collective agreement 

stipulates such subsidy, activities for which full-time union officers receive a subsidy from 

the employer are allowed within the maximum number of paid time-off hours regulated by 

the Ministry of Labor. If there is no such stipulation in the collective agreement, full-time 

union officers’ activities shall not be subsidized financially in principle.   

 

Number of Union 

Members 

Maximum Paid Time-Off Hours 

(Full-Time Union Officers) 

Maximum Number of  

Part-Time Union Officers 

Fewer than 50 Up to 1,000 hours (0.5) 

○ Companies with fewer than 300 

union members: in cases where 

paid time-off is split between 

part-time officers, the number of 

part-time union officers shall not 

exceed three times the number in 

parentheses. 

 

○ Companies with 300 union 

members or more: in cases 

where paid time-off is split 

between part-time officers, the 

number of part-time union 

officers shall not exceed two 

times the number in parentheses. 

50 ~ 99 Up to 2,000 hours (1 ) 

100 ~ 199 Up to 3,000 hours (1.5) 

200 ~ 299 Up to 4,000 hours (2) 

300 ~ 499 Up to 5,000 hours (2.5) 

500 ~ 999 Up to 6,000 hours (3) 

1,000 ~ 2,999 Up to 10,000 hours (5) 

3,000 ~ 4,999 Up to 14,000 hours (7) 

5,000 ~ 9,999 Up to 22,000 hours (11) 

10,000 ~ 14,999 Up to 28,000 hours (14) 

15,000 or more 

 Until June 30, 2012:  

 28,000 hours (14) + 2,000 hours 

(1) per each unit of 3,000 

members 

 After July 1, 2012: Same as 

above, with a ceiling of 36,000 

hours (18) 

  1) “Number of Union Members” refers to the total number of union members at an 

identical business or workplace.  

  2) 2,000 Time-Off Hours required to maintain one full-time union officer. (considering ⓐ 

2,088 hours = 40 hours per week x 52 weeks + 8 hours; ⓑ annual leave) 


